
High Court Form No. (J) 2. 

Heading of Judgment in Original Suit 

 

District : UDALGURI. 

 

IN THE COURT OF MUNSIFF , UDALGURI. 

 

Present :    N.C.BHUYAN, AJS, 

MUNSIFF , UDALGURI. 

 

Monday , the 16th day of November, 2015. 

TITLE  SUIT NO. 13/2012 

TITLE  SUIT NO. 12/2011 

 

 

Abhijit Ghosh                    

                      ….Plaintiff. 

-vs- 

Sailen Kumar Sarma & ANR  

                                                                                      ....Defendant. 

 

This suit coming on for final hearing on 17/10/2015 in the presence of:- 

             B.K.Chetri   Advocate for the plaintiff  

None for the defendant 

 

And having stood for consideration to this day, the Court delivered the 

following judgment:- 

 

 

 

 

 



JUDGMENT 

 

 

1. The brief facts leading to the institution of this suit as is revealed from 

the plaint is that: 

2. The case of the plaintiff is that the suit schedule B land is the plot of 

the land covered by dag No. 813, P.P. 297 of Tangla Town under 

Dakua Mauza, District Udalguri, Assam and that he is the absolute 

owner of the schedule B land and the houses standing thereon by the 

right of inheritance and possession. 

3. That the plaintiff had a good cordial relation with the defendant  

No.1. Some times in the last part of the year 2007, the  

defendant No. 1 requested the plaintiff to allow him to use the  

schedule house for storing used/unused motor vehicle parts,  

promising to vacate the house as and when necessary for the  

use and occupation of the plaintiff. The defendant No. 1 is thus  

was in permissive possession of the plaintiff. 

4. That the defendant no.1 left Tangla Town in June/July of 2008 and 

allowed defendant no.2 to use the room without the permission of 

the plaintiff. 

5. That in the month of November, 2008, the plaintiff requested the 

defendant no.1 to vacate the house and to deliver the possession 

to him. However the defendant no.1 did not deliver the possession 

and there by violated the verbal agreement of permissive 

possession. 

6. Therefore, the plaintiff through his advocate issued a legal notice 

dated 22-02-10 calling upon the defendant No. 1 to vacate the 

aforesaid house and deliver vacant possession thereof to the 

plaintiff, by register post. The defendant No. 1 refused to receive 

the notice which was returned by the postal department with such 

endorsement dated 05-03-10 to the plaintiff.  

7. That the defendants No. 1 & 2 are occupying the schedule  

house illegally. They have no right to continue the possession  

of the same. The defendant No. 1 in spite of repeated demands,  

failed to vacate the schedule house for which the plaintiff filed a  

petition U/S 133 Cr. P.C for removal of nuisance by anti-social  

elements in the court of Additional District Magistrate, Udalguri  

and the petition was registered as Misc case No. 13/09.  

8. The defendant No. 1 submitted his written statement in  

the aforesaid case claiming ownership over the schedule House  

and the Ld Additional District Magistrate by his order dated 30-12-  

10, dismissed the petition of the plaintiff.  



9. Therefore the plaintiff has been compelled to file this suit  

for declaration, ejectment and permanent injunction.  

10. On the other hand though the suit proceeded ex parte against 

defendant no.2, the defendant no.1 filed written statement and 

claimed that the plaintiff and his mother Smti Nandarani Ghosh and 

one Smti Gitika Basu sold the land described in Schedule 'B' along 

with the structure standing thereon by way of a Registered Sale Deed 

No. 10267/1992, which was executed and registered in the office of 

the Registrar, Calcutta on 07.05.1992 and thereby transferring right, 

title and interest in the land measuring 1 Katha 8 Lechas covered by 

Dag No. 488(0Id)/535/813(New) of K.P. Patta No. 242 

(old)/297(New) including the structures standing thereon. 

11. That the defendant no.1 claimed that the suit is bad for non joinder of 

necessary parties and as such the suit is liable to be dismissed. In fact 

Smti Bina Devi Sarma @ Sharma was also one of the purchasers of 

the suit land through the aforementioned Registered Sale Deed No. 

10267/1992 dated 07.05.1992. The property so purchased being not 

partitioned amongst the purchasers which includes the suit land as 

such Smti Bina Devi Sharma is a necessary party to the suit and she 

being not arrayed as the defendant the suit is liable to be dismissed. 

12. That the suit is bad for waiver and estoppel. As without asking for the 

relief of cancellation of the Registered Sale Deed No. 10267/1992 

dated 07.05.1992, the plaintiff cannot ask for the reliefs as apparent 

in the plaint. On one hand he on his own volition along with two 

others had transferred the suit land and on the other hand knowing 

well about the existence of the title deed, the plaintiff has asked for 

declaration of his right, title and interest over the suit land which 

forms subject matter of the Registered Sale Deed No. 10267/1992. So 

the plaintiff is estopped from claiming his right over the suit land. 

13. That the defendant no.1 also stated that in the year 1992 and much 

prior to that owing to disturbed condition within the Tangla Town and 

its vicinity due to Assam agitation on foreigners issue, the plaintiff and 

his family shifted to Kolkata permanently. The defendant NO.1 was 

known to the plaintiff and were good friends. The plaintiff proposed 

to sell the suit land along with other land to the defendant No.1 and 

the defendant No.1 agreed to purchase the same. 

14. That the plaintiff requested the defendant NO.1 to be present at 
Kolkata and the sale transaction was completed thereat Kolkata. The 
registration of the Sale Deed was done at Kolkata in the office of the 
Registrar.  

15. The Sale Deed was registered bearing No. 10267/92 dated 
07.05.1992 by way of which along with the suit land, other land was 
also sold. The defendant No.1 was delivered possession thereof by 
the agent of plaintiff.  



16. That the persons who are occupying other portion of the land 

measuring        1 Katha 8 Lechas were tenants under the plaintiff 

promised to allow the defendants as their landlords. But the 

defendant No.1 had also was compelled to leave Tangla Town owing 

to threatening by some groups of persons for nonpayment of huge 

sum of money. Under the said circumstances the said persons are still 

possessing over the said 1 Katha 8 Lechas of land without paying any 

rent to the defendants. As such the defendants hereby pray for the 

leave for filing necessary suits against such persons under occupation 

of the land so purchased by the defendants and for another suit for 

declaration of right, title and interest over land measuring 1 Katha 8 

Lechas which he purchased from the plaintiff and two others. As the rest 

of the purchasers are not parties to this suit hence the counter claim 

could not be filed along with the written statement. And hence prays to 

dismiss the suit with compensatory cost.  

 

17. On the above pleadings,  my Ld. Predecessor-in-office framed the 

following issues:- 

 

(i) Whether there is cause of action for the suit? 

(ii) Whether the suit is maintainable in the present form? 

(iii) Whether the suit is bad for non joinder of necessaries 

parties? 

(iv) Whether the plaintiff has right , title and interest over the 

suit land? 

(v) Whether the defendant no. 1 is the permissive possessor  

of the plaintiff?  

(vi) Whether the defendant no.1 is liable to be ejected from 

the suit land?  

(vii) To what relief or reliefs if any the plaintiff is entitled to? 

 

18. During trial, plaintiff side examined only one witness. However the 

defendant remained absent and did not examine the plaintiff 

witness. Defendants did not adduce the evidence of any witness.  

No document is exhibited in the suit. 

I have heard oral argument of Learned Advocate for plaintiff  side.  

 

 

 

 

 



DISCUSSION, DECISION AND   REASONS THEREOF : 

19. ISSUE NO. 4:  This issue is vital and hence taken first for discussion. 

20. The case of the plaintiff is that the suit schedule B land is the plot of 

the land covered by dag No. 813 PP 297 of Tangla Town under Dakua 

Mauza, District Udalguri Assam and that he is the absolute owner of 

the schedule B land.  

21. To this effect the plaintiff has submitted the Xerox copy of Jamabandi 

of P.P. no. 297 of Tangla Town under Dakua Mauza District Udalguri 

Assam, Xerox copy of tax payment receipt, Xerox copy of revenue 

paying receipt, Xerox copy of patta pass book no. 304/08  

22.  At this stage I would like to cite the judgment passed by Hon’ble 

Supreme Court in “Ashok Vs Madho Lal”  “AIR 1975 SC 1748”,  

where in it was held that “In case of a photo state copy of a 

document before it is admitted in evidence it has to be explained as to 

what were the circumstances under which the photo state copy was 

preferred and who was in possession of the original document at the 

time its photograph was taken.  

23. I would also like to cite the judgment passed by Hon’ble Supreme 

Court in “Govt. of A.P. Vs Karri Chinna Venkata Reddy.”   “AIR 

1994 SC 591” where in it was held that “ Photostatic copies of 

document should be accepted in evidence only after examining the 

original record.  

24. However in the instant case it is found that the plaintiff neither 

produced the original of the abovementioned document nor explained 

any explanation as to the circumstances under which the photo state 

copies were preferred.  

25. As per Section 101 of Indian Evidence Act, 1872, the burden of 

proof as to existence of certain facts lies on the person who asserts 

the existence of such facts. 

26. As the document submitted by the plaintiff are not exhibited by the 

plaintiff as per law, those document can not be accepted.  

27. Accordingly there is no material on the record which supports the 

right, title and interest of the plaintiff over the suit land. 

28. Accordingly issue no. 5 is decided in negative. 

 

29. ISSUE NO. 1 & 2:  This issues are inter related and hence  taken 

together for discussion. 

30. Taking into consideration of the above mentioned facts of the instant 

case, as the plaintiff has failed to prove his right, title and interest 

over the suit land by adducing some valid document, I am of the 

opinion that there is no cause of action for the suit and hence the suit 

is not maintainable in the present form. Accordingly issue no. 1 & 2 

are decided in negative. 

 



31. ISSUE NO. 3: Defendant no.1 has claimed that suit is bad for non-

joinder of necessary parties as the plaintiff did not make Bina Devi 

Sharma as party to the suit. Defendant claims that he purchased the 

suit land along with the structure standing there on by way of a 

registered sale deed no. 1067/1992 from the plaintiff and his mother 

and one Gitika Basu. That Bina Devi Sharma was also one of the 

purchaser of the suit land through that sale deed. However on perusal 

of the case record, it is found that the defendant did not exhibit the 

original registered sale deed no. 1067/1992 in order to verify the 

claim of the defendant. Hence there is nothing on the record which 

shows that Bina Devi Sharma is a necessary party to the suit. 

Accordingly issue no. 3 is decided in negative. 

 

32. ISSUE NO. 5 & 6:  This issues are inter related and hence  taken 

together for discussion. Plaintiff has claimed that he is the absolute 

owner of the schedule B land and that the defendant no.1 is the 

permissive possessor of the suit  land. However as the plaintiff has 

failed to prove his right, title and interest over the suit land by 

adducing some valid document, there is no material on the record to 

show that the defendant no. 1 is the permissive possessor  of the 

plaintiff. In that case both these issue no. 5 and 6 are decided in 

negative. 

 

 

33. ISSUE NO. 7: In view of the discussions made above and the 

decisions reached in the foregoing issues, the plaintiff is not entitled 

to the decree as prayed for. Hence issue no. 7 is decided in negative. 

ORDER 

34. In view of the discussions made above and the decisions reached in 

the foregoing issues, the suit of the plaintiff is dismissed on contest 

with cost. 

 

35. Prepare decree accordingly. 

Given under my hand and the seal of this court, on this the 16th 

day of  November, 2015 At Udalguri. 

 

 

N.C.BHUYAN 

Munsiff 

Udalguri  

 



APPENDIX 

 

A) Plaintiff’s Exhibits: 

None  

B) Defendant’s Exhibits: 

None  

C) Plaintiff’s Witnesses: 

a) PW.1- Abhijit Ghosh 

D) Defendant’s Witnesses: 

None  

 

 

 

N.C.BHUYAN 

Munsiff 

Udalguri  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



TITLE  SUIT NO. 13/2012 

 

ISSUES 

 

 

Abhijit Ghosh      -vs- Sailen Kumar Sarma & ANR  

                                                                                       

 

 

 

(i) Whether there is cause of action for the suit? 

(ii) Whether the suit is maintainable in the present form? 

(iii) Whether the suit is bad for non joinder of necessaries 

parties? 

(iv) Whether the plaintiff has right , title and interest over the 

suit land? 

(v) Whether the defendant no. 1 is the permissive possessor  

of the plaintiff?  

(vi) Whether the defendant no.1 is liable to be ejected from 

the suit land?  

(vii) To what relief or reliefs if any the plaintiff is entitled to? 

 

 

 

 

N.C.BHUYAN 

Munsiff 

Udalguri  

 

 

 


